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for performance (d). The statute has afforded a remedy for
this injustice by authorizing an allowance to be made to the
seller. The statute goes a good deal farther, however, in the
direction of enlarging the power of a court to prevent unjust
enrichment in various kinds of cases.

The statute has already been the subject of critical analysis
in England by two authors, by Sir Arnold McNair in a 15-
page article (e), and by Glanville L Williams in a 92-page book
(f), and has been discussed, especially from the conflict of laws
point of view, by J.H.C Morris (gJ. In the present chapter
I will not attempt to cover the whole ground of these authors'
comments, but will confine myself to an explanation of some
of the main features of the statute in the setting of the old
English law relating to quasi-contract. In order to avoid mis-
understanding, it should be noted that it is outside the scope
of the present chapter to discuss the various legal and equitable
remedies available in English law for the purpose of preventing
unjust enrichment, except so far as those remedies were avail-
able under the name of quasi-contract in an action of indebitatus
assumpsit.

Monet/ Had and Received.

By the beginning of the eighteenth century it was settled
law that in an action of indebitatus assumpsit, under a count for
money had and received by the defendant to the use of the
plaintiff (called for short a count for money had and received),
claims might be entertained (1) to recover money paid upon a
total failure of consideration, (2) to recover money paid to a
person to whom it was not due, and (3) to recover money
from a person who had wrongfully taken it. In each of these
three cases the cause of action was nominally based on a promise
to repay made by the defendant, but this promise was obviously
fictitious, the promise being implied in law in order to bring
the case within the action of indebitatus assumpsit. ^ The de-
fendant was held liable, not in contract, but in quasi-contract,
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